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Introduction

Within the realm of archiving and conservation, free and open licenses are a useful tool
to make both the reuse and the preservation of digital art more feasible.[1] Even though
it is undeniable that such licenses have an overall positive effect, they do however
struggle when it comes to defining the components, materials, and assets that have
been involved in the creation of a work. The lingo used in such licenses stems from the
world of software and despite its adaptation to cultural works, it still hasn’t got rid of
the binary nature of its origin. When a software license requires the access to its
source, it refers to the “source code,” a well-known object in the making of software
that is easy to define and identify. While this perfectly fits a particular form of art, in
particular art that involves computational processes, it is questionable whether this
concept of source code can be literally ported to other digital cultural expressions, such
as moving or still digital images, sounds, and by extension multimedia and rich media
works.

In this paper, I argue that such works require both a media-specific as well as a
metaphorical understanding of what source code is in the context of art, music, and
design in order to make free and open licenses valuable for conservation, archiving, and
of course in-depth study and reappropriation of the former. Behind this challenge lie the
issues of accessibility and control with free cultural expressions and open knowledge,
and how these compare with their software-centric parent definitions.

A Brief History of Software Freedom
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Source code is a collection of computer instructions written using a human-readable
computer language.[2] The source code can then be either compiled in machine code
and executed manually to perform some tasks as a stand-alone program or as part of a
larger software. It can also be interpreted, in which case the source is both translated
and executed on the fly. The role of source code in the production and manipulation of
software is essential. Its access allows virtually any modification of the latter, whether it
is about adding new features or fixing bugs. This importance is best exemplified with
the free software movement, and the creation of the Free Software Foundation (FSF) in
1985. Since its very beginning, the goal of the FSF has been to provide an alternative to
the proprietary software model that relies specifically on controlling the access to and
distribution of source code and compiled software.

“The word ‘free’ in our name does not refer to price; it refers to freedom.
First, the freedom to copy a program and redistribute it to your neighbors,
so that they can use it as well as you. Second, the freedom to change a
program, so that you can control it instead of it controlling you; for this, the
source code must be made available to you.”[3]

The foundation, as well as its early attempts to define software freedom, has been an
inspiration for many, including Ian Murdock, the founder of the Debian operating
system[4]. This influence was further demonstrated as this project grew and published
its own free software guidelines, in which crucial importance was given to source code.
[5] Eventually, this guideline was modified a few years later to serve as the Open
Source definition[6] of the newly founded Open Source Initiative (OSI) which resulted
from the 1998 call to embrace the term “open source.”[7] Yet, probably the most
important text written on free software is about the four essential freedoms of program
users:

“The freedom to run the program, for any purpose (freedom 0).

The freedom to study how the program works, and adapt it to your needs
(freedom 1). Access to the source code is a precondition for this.

The freedom to redistribute copies so you can help your neighbor (freedom
2).

The freedom to improve the program, and release your improvements to the
public, so that the whole community benefits. (freedom 3). Access to the
source code is a precondition for this.”[8]

According to Bruce Perens, these freedoms established by Richard M. Stallman were
only published on the Free Software Foundation website after the creation of the OSI,
“as an alternative to the Open Source Definition”[9]. He suggests, however, that they
probably existed prior to their online release. As a matter of fact they even existed as
three freedoms,[10] which are now numbered 1, 2 and 3. The freedom 0 was added at a
later stage.[11]

These parallel efforts from the FSF, Debian, and the OSI work as both a guideline for
new, and a filter for existing contracts specific to intellectual property: the licenses.
Indeed, good will, manifestos, and announcements are clearly not enough to enforce
consistently these visions and definitions. So in order to enable the latter, the license
works as a contract between the copyright holder of the source code (for licenses
relying on copyright) and its user. It makes sure that software freedom and openness
are ensured once the software is published, and at the same time it provides legal
mechanisms in case of non-respect of the license.

In practice the relationship between source code, license, and accessibility is clearly
visible in the way the Debian operating system is put together. With a standard
installation, Debian provides the usual graphical user interface desktop metaphor
similar to MacOS or Windows, and a collection of several free and open source software
both for general and specialized tasks. What is interesting is how this operating system
is connected to several repositories of software and their respective source code. The
latter is distributed as packages, collections of files that can be copied or downloaded
from offline and online data storage and installed on one’s computer. More specifically,
source packages provide several items: the original source code written by the
author(s) of the original software, as well as optional patches to apply on top of it and
the license(s) under which these files are published; the metadata of the distributed
software, that is its description, category, list of author(s) and maintainer(s), etc; the
conditions of its access in the means of technical dependencies. Finally, any changes in
these files are logged and stored in the packages themselves. These changes combined
with the storage of previous versions of the software, and its source code, as well as the
ability to access these at any time literally turn the Debian operating system into a
software archaeological excavation site.

In addition, these packages can be mirrored by anyone with enough space and
bandwidth, and are currently available on nearly five hundred officially registered



servers across the world.[12] From a user perspective, package managers, or an
administrative software, can then be used to install, remove, or upgrade software, and
as a consequence maintain one’s operating system to one’s liking. This process is not
unidirectional; users are given the possibility to help and give feedback by writing
documentation, submitting bug reports, writing patches for their favorite software,
even maintaining such a software themselves by becoming official maintainers and, why
not, official Debian developers as well. Most importantly the whole infrastructure can
be reappropriated and derived into new projects, new Debian-based operating systems,
and software collections.[13] In that sense the Debian infrastructure is not a classic
form of dedicated archiving system: instead, here archiving, conservation, distribution,
and access are merged into one replicable structure.
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Such a participatory living archive is possible because of the access and distribution of
the source code by the means of a techno-legal framework that allows for a certain
fluidity and manipulation of information from the public lists where software
maintenance is discussed to the private computers where it is effectively manipulated
and executed. It is a great example of how source code can become an invitation “for
creative practice encouraging collaboration and further development of existing work
on the level of contribution, manipulation and recombination, and its further release
under the same conditions in the public domain”.[14]

Now, whether a work would be code itself, its manifestation through the execution of
the compiled code, or a combination of both, it’s not a big stretch to see how Debian
can be an inspiration to support art that fits within this form.[15] Ultimately, both
public and private collectors, venues, and libraries could benefit in a cooperative and
distributed resource for free and open source code poetry, net.art, generative art, and
software art. Generally speaking, the same would apply for media art where software
elements could also be released under free and open source licenses and integrated in
distributed infrastructures. In the end, regardless of how one wants to frame software -
as art, tool or magical information - the technical and legal benefits of free and open
source software are the same, because this is still software that we are dealing with.

This is not a fantasy or wishful thinking: in practice a free and open source GNU/Linux
distribution such as Puredyne[16] has been distributing works from artists such as Alex
McLean and Martin Howse.[17] Next to works that are already distributed by Debian,
such as Electric Sheep,[18] it is possible for media artists releasing their work as free
and open source software to be approached by distribution maintainers to help
integrate their project within free and open source operating systems.[19] It goes
without saying that such software must comply with the distribution’s guideline and
understanding of user-friendly applications. While there is no trouble for a work like
Electric Sheep that effectively runs as a screensaver, the same cannot be said,
thankfully, for all software art.[20]

But what about works that are neither code nor software based? While software is



undeniably a cultural expression,[21] all cultural expressions are obviously not
software. How would that practically work?

Enter free culture...

Free and Open Content for the Masses

The 2000s saw the birth of several projects and movements that found their inspiration
in free and open source software. The transition from software to culture and
knowledge is, for instance, clearly visible in the Manifiesto de Hipatia[22] that connects
free software to activism through the value of knowledge access. Yet, being driven by
different understandings of what freedom and openness mean in the context of culture
and knowledge, in practice the more explicit definitions that follow can differ greatly
from one to another. These differences are also made visible in their selection of
licenses that match their respective intentions and agendas. First of all, possibly the
closest adaptation of software freedom to a broader cultural context are the “four kinds
of free knowledge”:

“The freedom to use the knowledge, for any purpose (freedom 0).

The freedom to study how the knowledge applies, and adapt it to your needs
(freedom 1). Access to the source information is a precondition for this.

The freedom to redistribute knowledge so you can help your neighbor
(freedom 2).

The freedom to improve the knowledge, and release your improvements to
the public, so that the whole community benefits (freedom 3). Access to the
source information is a precondition for this.”[23]

Another one is the Free/Libre Knowledge definition, from the Free Knowledge
Foundation (FKF) that has been created to describe what users should be free to do
with cultural expressions:

“(0) use the work for any purpose

(1) study its mechanisms, to be able to modify and adapt it to their own
needs

(2) make and distribute copies, in whole or in part
(3) enhance and/or extend the work and share the result.”[24]

Yet another are the “essential freedoms,” written as a guide to decide
whether or not a license can qualify to a free culture license:

“The freedom to use and perform the work [. . . ]
The freedom to study the work and apply the information [. . . ]

The freedom to redistribute copies |[. . . ]

The freedom to distribute derivative works [. . . 1”[25]

A further approach is the open content definition, which is an attempt to make a
stronger distinction between rework and remix. It is also a twist on the four freedoms,
and in this case it has been renamed the “4Rs Framework”:

“Reuse — Use the work verbatim, just exactly as you found it
Revise - Alter or transform the work so that it better meets your needs

Remix - Combine the (verbatim or altered) work with other works to better
meet your needs

Redistribute — Share the verbatim work, the reworked work, or the remixed
work with others”[26]

Finally, another notable effort is the Open Definition, or Open Knowledge Definition,
that “sets out principles to define ‘openness’ in relation to content and data.”[27] The
definition, too long to reproduce here, has been directly derived from Perens’ Open
Source definition, which, as mentioned previously, was itself derived from Perens’ own
work on the Debian’s free software guideline.

With such a strong affiliation both in style and content, the link to their parent software-
centric definitions is blatant. In spite of that, if we take a closer look, even though the
first attempt in porting the software freedom to knowledge did mention the idea of



source in its definition, the efforts that followed stopped mentioning it.

The reason for this is simple: while computer software is a cultural expression, not all
cultural expressions are computer software. Therefore, the computer-specific issue of
source code can be seen as not so relevant in a broader approach to free culture and
open knowledge.

Towards the Borges Public License

Seeing now that the free culture license definition, the open knowledge definition and
other approaches are not a perfect transposition of free and open source software due
to the lack of or incomplete approach to defining what is a source, we must then ask
ourselves how this can impact free/libre/open content/knowledge/expression/work
(FLOCKEW?).

First of all from a simple qualitative perspective, it means that any content is fine to
publish and distribute. For instance, a low-resolution, highly compressed, photo or
video can be distributed freely under these licenses. While this work perfectly qualifies
as FLOCKEW, its value becomes questionable when the high-resolution, raw, or less
destructively compressed “original” still remains under monopolistic exclusive rights.
Another aspect is what the freedom defined project calls the “practical modifiability” of
a work that is licensed with certain free culture licenses: how in practice a work can be
appropriated and modified by someone else. For instance, if the licensed work is an
image composed of several elements, its practical modifiability is affected if the author
decides to publish such an image as a flatten-down work, or if instead, she or he also
provides the layers used to make this final image.

Highly compressed, yet free, thumbnail.

Furthermore, there is an unavoidable recursion triggered by the existence of such
external “source” files. Indeed, and still using the example of a digital collage, we can
ask ourselves what would happen if the layers provided were themselves derived from
other “originals”? Shouldn’t they be included as well? What about the font used for a
caption or logo, what would be the practical modifiability of a rasterized text layer?
Would it make sense to provide the font file? If we want to practically modify the file,
beyond the one-dimensional mashup or remix, such elements are very much needed. A
last problem arises with the licensing of these media assets. If an author would
distribute the “source” of his or her work, this source being a distinct cultural
expression itself, the author is free to distribute the material under separate licenses. Is
it acceptable then for free content to have its assets under non-free culture licenses?
What about license compatibility? Is it acceptable if these external cultural expressions
are freely licensed, yet using closed standards from proprietary software?
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ZKat sources?

To address such issues Rob Myers imagines what an ideal cultural source would be. He
suggests to consider five attributes: transparent, in an easily editable text-based format;
full quality, in a standard that permits the recreation of the final format; complete, so
that all the materials to produce the distributed work are provided; unencumbered, that
is, free of patents and DRM (Digital rights management); structured, as provided in a
descriptive format, such as vector graphics.[28] Even though the open definition
excludes explicitly software from its definition of knowledge, therefore avoiding the
question of source in the distribution of open works, the question of the source is
actually covered by the freedom defined project. In fact to be a truly free cultural work,
a work must respect four more conditions, one of them is being specific about the idea
of source data:

“Availability of source data: Where a final work has been obtained through
the compilation or processing of a source file or multiple source files, all
underlying source data should be available alongside the work itself under
the same conditions. This can be the score of a musical composition, the
models used in a 3D scene, the data of a scientific publication, the source
code of a computer application, or any other such information.”[29]

However, unlike with free software licenses this condition is not contractual. It is simply
part of a guideline to decide whether or not a work can be called a free cultural work.
Put differently, an author does not have to respect this condition when using a free
culture license. In practice it is thus possible to distribute non-free works with free
culture licenses, literally turning the popular understanding of free culture into a messy
mix of both free and non-free cultural expressions.

At this point things can start to get fairly confusing. What started as a simple
exploration into the transposition of free software to free culture, is now ending up in a
maze of concurrent definitions. Each of them pointing to a “Choose Your Own
Adventure” labyrinth of licenses, where every step seems to further obfuscate the
source of the problem, literally. As a matter of fact Creative Commons even use the
misleading term “approved for free cultural works”[30] for its licenses that respect the
free culture license definition, whereas it really should say that such or such licenses
are free culture licenses; no less, no more.

No matter how annoyingly picky it may seem, the question of cultural sources must be
raised. It is essential to do so in order to understand the value and the limits of a
FLOCKEW in the context of archiving and conservation. As we see now, without source
information and in the case of conservation and reappropriation, the advantage of such
practice is limited. Truth is, if there is such a thing as an artwork “source code”, it must
contain much more information than remixable elements. Such a source is made of
everything that a work contains, from the dirt that feeds its roots to the canopy. A
radical approach like this one should not to be understood solely from a paratextual or
paramedial perspective, but instead in a very practical way as best exemplified with the
PrayStation Hardrive[31] published in 2001. This is a CD-ROM that contains “raw data”



from the hard drive of media artist Joshua Davis; data that is meant to be explored,
studied, and reused. While the content is in fact far from being a bitstream copy of his
drive, it is nonetheless quite an impressive collection of 3637 files, including many
Macromedia Flash “source” files, making the intention behind the project close to the
free and open source ethos.[32] In practice this parallel is more of a misunderstanding
of how free software and open source operate as the files have been released without
any licenses,[33] making the drive fall into the gooey swamp that is unspecified public
domain and default copyright laws. Yet its immense positive impact on the Flash
community at that time, both as an educational and cultural artifact, is a very direct
illustration that without a dump of an artist’s storage device no complete works or
biography can be written.[34]

In the end, a thorough publication of properly licensed source materials for works of art
is rare and is limited to artists and collectives already close to free and open source
software communities. Exposed to such practices in the software they use, some of
them eventually apply the same philosophy to their own work, and make many elements
of the latter publicly available in repositories, using different software licenses.[35]
Such an attitude towards the meticulous sharing of source material is unlikely to
become popular due to the complete or partial disappearance of an articulated concept
of source in the licensing of FLOCKEW. This is the reason why some free culture
licenses, more specifically from Creative Commons, should not be used for software.

Even though there is no such thing as a “bitstream” license yet, some efforts to take
into account these issues are worth mentioning. For instance, as early as 2004, the
Open Art Network started to work on the Open Art license, also known as the “View
Source”, or simply the “Source License.”[36] In this non-free[37] license it is stipulated
that “source file/s for the work must remain accessible to the public.”[38]
Unfortunately, there is no consideration of the nature of the standard used for such
source files. It can be a proprietary format using proprietary software, and would still
be, not without problems, considered as a valid source for the open art license.

Another take on the question can be found in Valentin Villenave’s ongoing, yet to date
unpublished work on a new license that would solve some of the source issues
discussed so far. Villenave is an active member of the Copyleft Attitude[39] community
from which the free culture Free Art license was born. In the latter the concept of
source is mentioned, but is not clearly defined. This lack of clarity is the point of
departure for Villenave’s new license in which the artist would be required to provide
all intermediary source materials that were used during the creation of a work of art,
including sketches, research, and all versions of these. If at any given time a source
element is involved, it must be provided, so as to avoid the situation where what is
given access to is in fact a summary of the work and not the work as a whole.[40]

With this extra step we are now witnessing that our problem is expanding even beyond
the recursive vertigo triggered by diving into the sources of cultural sources: it is also
reaching the context in which these very sources are created. After all, if we are aiming
at providing the source code of an artwork, the capture of the creative process is
completely relevant.[41] And so without noticing it, the frustration deriving from the
lack of definition of artistic sources makes us drift into the analysis and recording of the
artistic practice itself. Defining an artistic source is as problematic as defining art, yet
our access to increasingly sophisticated legal and technological tools, which can
enforce a fine-grained versioned capture of the artistic creation, directly feeds into our
desire to sample and make tangible the “participation mystique” of the poet.[42]
Indeed, if there is more to these sources than just a flatten-down object, nothing is
preventing us from also providing electroencephalographic data, DNA samples,
cosmological models, and more, thus transforming the capture of pretty much any
phenomenon into the source of a work of art becoming noumenon. If anything at all we
might well rename our speculative “bitstream” license the Borges Public License, a real
treat for the Babel librarians and their lawyers, but very likely a nightmare for artists
agreeing to sign with their blood such a devilish contract in exchange for an immortal
openness.

Conclusion

Until a serious copyright reform, or why not complete abolition, takes place, it is
undeniable that projects that promote FLOCKEW are very much welcome and needed.
Practically speaking the usage of licenses that fit the free culture license definition or
the open knowledge definition simplifies a lot and unifies the process of archiving,
distribution, and access to culture and knowledge; that is, of course, in the very specific
context of works respectful of existing copyright laws.[43]

However, the ability to modify practically, therefore reappropriate or maintain such
expressions, should not be taken for granted. This situation puts free culture and open
knowledge in a completely different camp to the one of free and open source software.
By not taking into account the articulation of sources, free culture and open knowledge
can only provide an ersatz of the freedom found in free software. In the end, what



software freedom achieved for the user is disappearing in its cultural transposition as
the author is brought back into a position of complete control over the reusability of his
or her work by others. This is possible because the author is the sole judge to decide
whether or not to provide sources, and what constitutes them.

So even if FLOCKEW licenses are very effective to fluidify information, they have no
effect on its actual usability. In that sense, Creative Commons licenses can give a false
sense of security. All the issues covered in this paper represent as many potential
backdoors waiting to be exploited, as well as many opportunities to misunderstand how
this whole legal infrastructure operates. The very use of the cumbersome FLOCKEW
acronym is just the tip of the iceberg. At the same time, it is clear that no solutions can
be satisfying when it comes to trying to define sources both within a free culture and
artistic context. There can only be specific workarounds. Any rational attempt to define
artistic sources is simply not working because a general “one size fits all” definition of
such sources will always tend to exclude practices rather than include them. Besides
this, there is a risk with trying to find a compromise by simplifying and limiting the
scope for valid sources of cultural expressions. Doing so would only benefit certain
forms of practices by turning art into the byproduct of rationalized transformations - as
we can see with remix culture.

The strength of free culture and open knowledge is not so much of being a technical
tool that can solve copyright problems. Instead, it should really be appreciated here as
a device that makes suddenly tangible the obfuscation and secrecy found in art
practices and art preservation. The most important aspects are the dynamics and values
that are found in communities involved in sharing cultural expressions. The
organization of such communities can effectively help rethink and reinvent the access to
culture in the age of distributed infrastructures by opening up the institutional walled
gardens of conservation. Museums, art institutions, and archives urgently need to look
closer at the different models of sharing in which the preservation of content can be
globally scaled and accessed publicly while still benefiting from the love and care of a
network of dedicated collectors, instead of building a business model around zombified
works, exploiting their every possible permutation, and thus replicating at a different
scale the exploitative cultural dead-end found in the relationship between media
industries and copyright.

The question still remains, how deep is your source?
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